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MVEMORANDUM OPI NI ON ON OBJECTI ON TO TRUSTEE' S FI NAL REPORT

The facts inthis case are not indispute. Thereremainsinthe
Debtor's estate $9, 274. 63 avai l abl e for final distribution. These funds are
subj ect to an unavoi dabl e tax |ien hel d by the M chi gan Enpl oynent Security
Comm ssion (MESC) in the ambunt of $2,564.00. In addition, there are
adm ni strative clainms against the estate which total approximtely
$5, 126. 50, and a 8507(a) (4)2 cl ai mof $2,250.00 held by the M chi gan

Carpenters' Fringe Benefit Funds (Benefit Funds).?3 Because the

Thi s figure does not refl ect costs chargeabl e by t he bankrupt cy
court clerk, which have not yet been determ ned.

2Al'l statutory references aretotitle 11 of the United States
Code.

S\We are om tting di scussi on of general unsecured cl ai ns because,
as i s apparent fromthe figures cited above, there are i nsufficient
funds to pay such cl ai ns.



remai ni ng funds are subject tothe MESC stax lien, their distributionis
governed by 8724(b). For purposes of this case, that section providesin
pertinent part that

[p]roperty . . . that is subject to [an unavoi dabl e]

lien . . . that secures an allowed claimfor a tax,
or proceeds of such property, shall be distributed--

(2) [first], to any hol der of a clai mof a kind specified
in section 507(a)(1) [through] 507(a)(6) of this
title, tothe extent of the anount of such al | owed t ax
claimthat is secured by such tax |ien;

(3) [second], to the holder of such tax lien, to any
extent that such holder's allowed tax clai mthat i s

secured by such tax lien exceeds any anount
di stri buted under paragraph (2) of this subsection;

(5) [third], tothe holder of suchtax lien, tothe extent
t hat such hol der' s al | owed cl ai msecured by such t ax
lien is not paid under paragraph (3) of this
subsecti on; and

(6) [fourth], to the estate.

11 U.S.C. 8724(b).*
The parties agree that 8724(b) is relevant for purposes of
determ ning how the funds in this case should be distributed. They

di sagree, however, as to howsuch di stribution shoul d actual |y be nade. The

trustee proposes paynent as foll ows:

“Par agraphs (1) and (4) of 8724(b) refer toliens which are seni or
and j uni or, respectively, tothetax lieninquestion. There are no
such liens in this case.



(1) Pursuant to 8724(b)(2), an anount equal to the MESC s
tax lien, $2,564.00, is appliedtoward paynent of
8507(a) (1) claims, |eaving a balance of $6,710.63.

(2) Pursuant to 8724(b)(5),°the MESC s $2,564.00 tax |ien
is paid in full, leaving a bal ance of $4, 146. 63.

(3) Pursuant to 8724(b)(6) and 8726, t he bal ance of t he

8§507(a) (1) clains--%$2,562.50--is paid, |eaving

$1,584.13 for paynment to the Benefit Funds of a

portion of their 8507(a)(4) claim?®

The Benefit Funds take issue with the trustee's proposed
di stribution, arguing that adm nistrative and priority clains (including
their 8507(a)(4) clains) shouldbe fully paid, withthe resulting bal ance
of $1,898.13 paidtothe MESC. Under either thetrustee's or the Benefit
Funds' scenari o, 8507(a)(1) clains would be paidinfull. But the Benefit
Funds' distribution scheme woul d increase their recovery, and decrease t he
MESC s paynent, by $665.87. For the reasons which foll ow, we hold that the
trustee's interpretation of 8724(b) is correct.

W not e at the outset that 8724(b)(2) expressly linmts the anount
di stributableto 8507(a) claimants to the "anount of such all owed tax cl aim
that i s secured by suchtaxlien.” Inlight of thisqualification, it is

clear that adm nistrative and priority claimants are able to prine atax

I i enhol der under 8724(b)(2) onlytothe extent of thetax lien; if, asin

SSection 724(b) (3) is inapplicabl e because t he anount of the MESC s
tax lien is |less than the sumof adm nistrative and priority clains.

Due to a math error, sone of the paynent figures set forthinthe
trustee's brief areslightly different fromthose cal cul ated by t he
Court.



this case, the sumof adm nistrative and priority cl ai ns exceeds t he anount
of thetax lien, the excess amobunt is relegatedto 8724(b)(6) status and
pai d i n accordance with 8726. To hol d ot herw se woul d render neani ngl ess
the limting | anguage in 8724(b)(2).

Because the trustee's proposed di stri bution subordi nat es 8507( a)
claims tothe MESC s tax lientothe extent the fornmer exceedthe latter,
it conplieswiththepriorities established by 8§724(b). On the ot her hand,
di stributionof the estate's funds i nthe manner urged by t he Benefit Funds
isdirectly contrary to §8724(b). The Benefit Funds are unabl e t o direct our
attention to any case whi ch supports their position. They neverthel ess
chanpion their distribution scheme utilizing two different theories.

At the hearing, the Benefit Funds argued t hat t he MESC shoul d
be surcharged under 8506(c) for all or sone portion of the unpaid
adm ni strative expenses. Even were we to assune that the Benefit Funds have

standi ng to make such a claim conpare, e.qg., Inrelnterstate Mdtor Freight

System I MES, 71 B.R. 741, 745, 15 B.C.D. 935 (Bankr. WD. Mch 1987)

(enpl oyee benefit funds | acked standi ng to bring 8506(c) action) wth, e.qg.,

Inre Staunton I ndustries, Inc., 74 B.R 501, 506, 16 B.C.D. 757,16 C.B.C. 2d

1348 (Bankr. E.D. M ch. 1987) (Il andl ord had such standi ng), ’“ t hey have
failedto allege, | et al one prove, that the MESCdirectly and quantifiably

benefitted from or consented to, the expenses incurred by the estate. .

‘I'n contrast to the present case, we note that the services for
whi ch conpensati on was sought i nStaunton were provi ded by t he creditor
requesting the 8506(c) surcharge.
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InreBy-Rite Ol Co., 87 B.R 905, 921 (Bankr. E.D. M ch. 1988). The

Benefit Funds' first argunment is therefore unavailing.

The Benefit Funds also relied on the equitable doctrine of
mar shal i ng. We previously describedthis doctrine as existing"for the
benefit of persons who hol d a subordi nat e secured cl ai mi n property; it
hol ds t hat where a senior creditor has alienontwo funds or parcels, and
the junior lienor has alienononly one of those properties, acourt of
equi ty may conpel the former to satisfy his debt out of the property which

i s encunbered by only hislien." InrePrice, 50 B.R 226, 230 (Bankr. E. D.

M ch. 1985).

I n order for the doctrineto apply here, then, there nust exi st
two di stinct funds fromwhi ch adm ni strative expenses coul d be paid. The
Benefit Funds apparently believe that that is the case, arguing that hol ders
of adm ni strative expense cl ai ns shoul d be conpel | ed under t he nmarshal i ng

principletosatisfytheir clains fromthe estate's "general funds," rather
than fromthe "secured portion of the MESC s claim™

The Benefit Funds do not explain what they nean by the term
"general funds." Presunmably, they have in m nd that portion of estate funds
whi ch exceeds t he anount of the MESC s claim But the fact that the funds
exceed the anount of the MESC s claimis of no significance: 8724(b)
obvi ousl y cont enpl at es such a conti ngency, since 8724(b)(6) provides t hat

any property which remains after paynment infull tothe tax |ienhol der under

8724(b)(5) istobepaidtothe estate. Becausethe entire $9,274.631is



"subject to" the MESC s |lien, that entire anount, rather than a subset

t hereof, constitutes asinglefundto be distributedinaccordancew th

8§724(b). Seelnre Darnell, 834 F. 2d 1263, 1267-69 nn. 9 & 12 (6th Cir.
1987).8 Wetherefore see nolegitimte basis for distinguishing between

"general, secured, " or "carved out” portions of the fund for purposes of
determ ni ng the appropriate distributioninthis case. Sincethereisonly
one fund fromwhich conpeting clains are to be paid inthis case, the
mar shal i ng doctrine is inapplicable.

Mor eover, courts have generally held that the remedy of

mar shal i ng i s unavail abl e to a credi tor who hol ds an unsecured claim See

Inre Brazi er Forest Products, Inc., 921 F. 2d 221, 223 (9th G r. 1990); In

re Packard Properties, Ltd., 112 B.R 154, 158, 22 C.B. C. 2d 1476 ( Bankr.

N. D. Tex. 1990); Inre Deal er Support ServicesInt'l, 73B. R 763, 764, 15

B.C.D. 1274, 17 C.B.C. 2d 146 (Bankr. E.D. M ch. 1987); Price, 50 B. R at

230. Because the Benefit Funds' cl ai ns are unsecured, the Court cannot
i nvoke the marshaling doctrine for their aggrandi zement.
Athirdflawin the Benefit Funds' marshalingtheoryistheir
failureto all ege and prove t hat the MESC, whi ch woul d bear t he cost of the
di stribution schene t he Benefit Funds advocate, coul d recover the bal ance

of its claimfromother funds. As we notedinPrice, 112 B. R at 230, the

8Al t hough we agree with the Benefit Funds that Darnell, a case upon
whi ch the trustee heavily relied, is not generally on point, the
vari ous distribution schemes which the Sixth Circuit outlined do
support our conclusionthat the Benefit Funds' "two-fund" theoryis
I napposi te.



mar shal i ng doctri ne shoul d not be i nvoked where to do so woul d operate to

the detrinment of the other creditor. See also Meyer v. United States, 375

U S. 233, 237 (1963) (marshaling "deal s withthe rights of all who have an
interest in the property involved and is applied only when it can be

equitably fashioned as to all of the parties”); InreSt. doud Tool &D e

Co., 533 F.2d 387, 391 (8th Gr. 1976) ("[i]t is clear that the doctrine of
mar shal i ng may not be invoked where prejudice will accrue to other

parties"); Inre Century Brass Products, Inc., 95 B.R 277, 279, 19 B. C. D.

68 (D. Conn. 1989) ("[t]he doctrine of marshaling applies only to situations
i n which the creditor who woul d be conpel |l ed to avoi d satisfyingits debt
fromcertain funds woul d not be prejudiced"). W thereforereject the
Benefit Funds' argunent that the marshal i ng doctrine shoul d be appliedin
this case.?®

Based on the foregoing, an order will enter overruling the

Benefit Funds' objection to the trustee's final report.

Dated: March __ , 1991

°The Benefit Funds argued inthe alternative that the trustee was

"[a]t best, . . . entitledto share, prorata, with the [ Benefit Funds]
under 8724." We |likewise reject this argunent, as there is no

i ndication that distributionunder 8724(b)(2) isto beother thanin
accordance with the priority established by 8507(a). Conpare 11 U. S. C
8726(b) (requiringprorata paynments only of those cl ains at t he same
| evel of priority under 8507(a)).
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ARTHUR J. SPECTOR
U. S. Bankruptcy Judge



